STATE OF MAINE SUPERIOR COURT
KENNEBEC, ss. CIVIL ACTION
DOCKET NO. CV-23-52

WILLIAM CLARDY, et al.
Plaintiffs,

vV,

AMENDED COMPLAINT FOR
DECLARATORY JUDGMENT

TROY D. JACKSON, in his official capacity as AND INJUNCTIVE RELIEF

President of the Senate of Maine;

RACHEL TALBOT ROSS, in her official
capacity as the Speaker of the Maine House of
Representatives; and

JANET MILLS, in her official capacity as the
Governor of the State of Maine,

N’ N’ ot Nt e Nt vt Nt Nt Vs N’ ot vt g

Defendants.

NOW COME William Clardy, Michelle Tucker, Shelley Rudnicki, Randall Geenwood,
and Respect Maine (the “Plaintiffs”)! and hereby amend their complaint against Troy D. Jackson,
in his official capacity as President of the Senate of Maine; Rachel Talbot Ross, in her official
capacity as the Speaker of the Maine House of Representatives; and Janet T. Mills, in her official

capacity as the Governor of the State of Maine, pursuant to Maine Rule for Civil Procedure 15(a),

as follows:
Parties
1. William Clardy is a citizen, taxpayer and registered voter in the State of Maine.
2. Michelle Tucker is a citizen, taxpayer and registered voter in the State of Maine.
3. Shelley Rudnicki is an elected member of the 13 1st Maine State Legislature, a

citizen, taxpayer and registered voter in the State of Maine.

' This lawsuit originally named Plaintiffs William Clardy and “Does 1-600.” The Plaintiffs named in this
Amended Complaint clarify the previously unnamed parties. Defendants have not yet responded to the
original Complaint and are not prejudiced by the clarification of parties.
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4. Randall Greenwood is an elected member of the 13 1st Maine State Legislature, a
citizen, taxpayer and registered voter in the State of Maine.

5. Respect Maine is an incorporated non-profit organization comprised of Maine
residents, taxpayers, and members of the 13 1st Maine State Legislature, that advocates for
responsible government that respects the rule of law, the supremacy of the constitution, and the
People of Maine.

6. Defendant Troy Jackson is the President of the Maine Senate and is sued in his
official capacity. As President of the Senate, Defendant Jackson is a presiding officer in the
131st Legislature of Maine.

7. Defendant Rachel Talbot Ross is the Speaker of the Maine House of
Representatives and is sued in her official capacity. As Speaker of the House, Defendant Talbot
Ross is a presiding officer in the 131st Legislature of Maine.

8. Defendant Janet Mills is the Governor of the State of Maine and is sued in her
official capacity.

Jurisdiction and Venue

9. This action arises out of a declaration of rights under the Maine State Constitution.

10.  The Superior Court is the court of general jurisdiction in the State of Maine and
has jurisdiction to declare Plaintiffs’ rights as raised in this Amended Complaint. See 14
M.R.S.A. § 5953.

11.  Defendants Jackson, Talbot Ross and Mills conduct their official business in the
City of Augusta, County of Kennebec, State of Maine.

12.  Plaintiffs Greenwood and Rudnicki conduct their official business as elected

Representatives in the City of Augusta, County of Kennebec, State of Maine.
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13.  Plaintiff Clardy resides within the City of Augusta, County of Kennebec, State of
Maine.

14.  Plaintiff Tucker resides within the City of Auburn, County of Androscoggin, State
of Maine.

15.  Kennebec County Superior Court is the appropriate venue for this Complaint.

Statement of Facts

16.  The date on which the Maine State Legislature (the “Legislature”™) adjourns sine
die (“without day™) is significant in its signifying the conclusion of a regular legislative session
and, thus, its resulting impact on the enactment of non-emergency legislation, including non-
emergency legislation pertaining to budget appropriations, under the Maine State Constitution.

17.  To pass legislation, the Maine State Constitution states that: “No Act or joint
resolution of the Legislature . . . shall take effect until 90 days after the recess of the session of
the Legislature in which it was passed, unless in case of emergency, which with the facts
constituting the emergency shall be expressed in the preamble of the Act, the Legislature shall, by
a vote of 2/3 of all the members clected to each House, otherwise direct.” Me. Const. art. [V, pt.
3, § 16 (emphasis added).

18.  As interpreted by the Maine Supreme Judicial Court, the term “recess” as
specifically used in Article IV, Part 3, Section 16, is “synonymous[] with ‘adjournment sine
die.”” Inre Op. the Justices of the Supreme Judicial Court Given Under the Provisions of Article
1V, Section 3 of the Maine Constitution, 2015 ME 107 (123 A.3d 494).

19.  The Legislature directs its own session limits. The Maine Constitution provides
that: “The Legislature shall enact appropriate statutory limits on the length of the first regular

session and of the second regular session.” Me. Const. art. IV, pt. 2, § 1.
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20.  No statutory limits are defined for legislative sessions except for the limits on the
First and Second Regular Sessions. See 3-A M.R.S.A. § 2.

21.  Pursuant to statute, the first regular session of the Legislature, after its convening,
“shall adjourn no later than the 3rd Wednesday in June,” and the second regular session of the
Legislature “shall adjourn no later than the 3rd Wednesday in April.” 3-A M.R.S.A_ § 2.

22.  The same statute permits the Legislature to extend the date for adjournment under
specified conditions, with a vote of two-thirds of the members of each House present and voting.
See 3-1 M.R.S.A. § 2.

On March 30, 2023, the Budget Act Passes by Simple Majority
in the First Regular Session of the 131st Maine Legislature

23.  On March 30, 2023, both houses of the 131st Maine Legislature passed “An Act
Making Certain Appropriations and Allocations and Changing Certain Provisions of the Law
Necessary to the Proper Operations of State Government for the Fiscal Years Ending June 30,
2023, June 30, 2024, and June 30, 2025.” L.D. 424 (131st Legis. 2023) (hereafter the “Budget
Act”).

24.  The Budget Act outlines and directs the appropriation and spending of
approximately $10,000,000,000 of State money.

25.  On March 30, 2023, at or around 10:00 p.m., the Maine House voted 76-48 to pass
the Budget Act.

26.  On March 30, 2023, at or around 10:30 p.m., the Maine Senate voted 22-9 to pass
the Budget Act.

27.  Because the Budget Act was not passed as with a two-thirds majority in the Maine
House, the Budget Act could not become enacted law until 90 days after the Legislature

adjourned sine die. Me. Const. art. IV, pt. 3, § 16.
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28.  The State of Maine’s fiscal year 2022-2023 ends on June 30, 2023; fiscal year
2023-2024 begins on July 1, 2023.

29.  The Mane State Government faced a potential shutdown if governmental
operations were unfunded on July 1, 2023, at the outset of fiscal year 2023-2024.

30.  Having voted to enact the Budget Act with a simple majority, the Legislature
needed to adjourn sine die at least 90 days before July 1, 2023, for the Budget Act to take effect
and for fundings to be in place at the beginning of fiscal year 2023-2024.

31.  Alternatively, the Legislature could have voted to pass a bipartisan appropriations
bill with the two-thirds majority required for emergency legislation, which would take effect
immediately upon the governor’s signing the passed legislation into law. See Me. Const. art. IV,
pt. 3, § 16; see also Me. Const. art. IV, pt. 3, § 2.

32.  The majority party in the Legislature made a deliberate choice that allowed them
to avoid engaging in bipartisan negotiations to obtain a two-thirds majority in passing an
appropriations bill within 90 days of July 1, 2023.

Prior to Passing the Budget Act, the Legislature Does Not Consent
to Reconvene on April 5, 2023

33.  Also on March 30, 2023, at or around 10:00 p.m., Defendant Talbot Ross called
for a division of the House to “poll members to reconvene for the First Special Session to be held
on Wednesday, April 5, 2023.”

34.  The Maine State Constitution provides that, “The Legislature may convene at such
other times on the call of the President of the Senate and Speaker of the House, with the consent
of a majority of the Members of the Legislature of each political party, all Members of the
Legislature having been first polled.” Me. Const. art. IV, pt. 3, § 1.

35. At this time, prior to formal adjournment, the next meeting of the House during
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the First Regular Session was already scheduled for April 5, 2023.

36.  Defendant Talbot Ross paused the proceedings on the Budget Act to poll the
members of the House, asking for their consent to reconvene for a “special session” on the same
day they would be meeting if they chose not to adjourn sine die.

37.  Atapproximately 10:50 p.m., Defendant Jackson announced the results of the
poll: 95 out of 103 members of one party consented to reconvene. No member of the other party
consented to reconvene.

38.  Because the majority of only one party consented to reconvene on the date
proposed by Defendant Talbot Ross, the Defendants Jackson and Talbot Ross lacked consent to
call the Legislature to reconvene on their own authority as presiding officers of the Legislature.
Me. Const, art. [V, pt. 3, § 1.

Prior to Adjourning on March 30, 2023, the Legislature Votes to Carry Over
Unfinished Legislative Business into the Next Session

39.  Itis routine for the Legislature to adjourn their first regular session with
unfinished business.

40.  The Maine State Constitution calls for each Legislature to “convene on the first
Wednesday after the first Tuesday of January in the subsequent even-numbered year in what shall
be designated the second regular session of the Legislature; provided, however, that the business
of the second regular session of the Legislature shall be limited to budgetary matters; legislation
in the Governor’s call; legislation of an emergency nature admitted by the Legislature; legislation
referred to committees for study and report by the Legislature in the first regular session; and
legislation presented to the Legislature by written petition of the electors under the provisions of
Article IV, Part Third, Section 18.” Me. Const. art. [V, pt. 3, § 1.

41.  On March 30, 2023, both houses of the 13 1st Maine Legislature jointly ordered
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that “all matters not finally disposed of at the time of adjournment of the First Regular Session of
the 131st Legtslature in the possession of the Legislature, including working papers and drafts in
the possession of nonpartisan staff offices, gubernatorial nominations and all determinations of
the Legislative Council regarding after-deadline bill requests and policies, be held over to a
subsequent special or regular session of the 131st Legislature in the posture in which they were at
the time of adjournment of the First Regular Session of the 131st Legislature.” S.P. 594 (131st
Legis. 2023).

42.  The Senate voted to pass S.P. 594 as a joint order. Soon thereafter, the House of
Representatives passed S.P. 594 in concurrence with the Senate, permitting the Legislature to
adjourn sine die with unfinished business carrying over to a “subsequent special or regular
session.”

The Legislature Adjourns Sine Die

43.  On March 30, 2023, after passing the Budget Act in both houses, the Maine
Senate passed a motion to adjourn sine die. Soon thereafter, the Maine House of Representatives
passed a motion to adjourn sine die.

44.  Atapproximately 11:00 p.m. on March 30, 2023, Rep. Nathan Carlow, a member
of the Maine House of Representatives, made a parliamentary inquiry in anticipation of the
motion to adjourn sine die, noting that “Mason’s Manual of Legislative Procedure, states ‘A
legislative body cannot make a rule that evades or avoids the effect of a rule prescribed by the
Constitution governing it. It cannot do indirectly what it cannot do directly.” Could the Speaker
please provide information to the House how this statute does not violate this provision?”

45.  Inresponse to the inquiry, Defendant Talbot Ross responded, “The House is

within its bounds to adjourn as it sees fit. Without day. Adjourned without day as it sees fit.”
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46.  On March 30, 2023, the First Regular Session of the 131st Legislature was

officially adjourned sine die.

Governor Mills Issues a Proclamation Ordering the Legislature to Convene to Finish All
Outstanding Business

47. A day later, on March 31, 2023, Defendant Mills signed the Budget Act, making it
Public Law 17, to become effective 90 days after the Legislature’s prior adjournment sine die.

48.  On the same day, Governor Mills issued a proclamation declaring that, “there
exists in the State of Maine an extraordinary occasion arising out of the need to resolve many
legislative matters pending at the time of the adjournment of the First Regular Session of the
131st Legislature of the State of Maine. . . ” See Exhibit A (Proclamation of Governor Janet T.
Mills Convening the Members of the 131st Legislature in Special Session Dated March 31, 2023)
(hereafter the “Proclamation’).

49.  In so convening the Legislature, Defendant Mills references the “constitutional
power vested” in her office pursuant to Article V, Part I, Section 13 of the Constitution of the
State of Maine. Exhibit A.

50.  Article V, Part I, Section 13 of the Constitution of the State of Maine provides that
the Governor “may, on extraordinary occasions, convene the Legislature . . . not beyond the day
of the next regular session.”

51.  Predicated on that “extraordinary occasion,” Defendant Mills’ Proclamation called
for the Legislature to convene for a special session and to assemble “in their respective
chambers” on April 5, 2023, the same day that they had been scheduled to meet prior to their
official adjournment, “in order to receive communications, resolve pending legislation carried

over from the First Regular Session of the 131st Legislature and act upon pending nominations
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and whatever other business may come before the legislature.” Exhibit A.

52.  Defendant Mills’ Proclamation effectively orders the Legislature to address both
old and new/yet-unannounced legislative business that did not exist prior to the Legislature
adjourning the session sine die on March 30, 2023. Exhibit A.

53.  Defendant Mills’ Proclamation plainly disregards the Legislature’s authority to
adjourn sine die “as it sees fit.”

54.  The Governor has constitutional power under Article V, Section 8 of the
Constitution of the State of Maine to call the Senate into session for the specific purpose of
voting upon confirmation of appointments, so there 1s no need to assemble the entire Legislature
for that stated purpose.

55.  Upon information and belief, some members of the Maine Legislature, including
Defendants Talbot Ross and Jackson, anticipated and/or expected Defendant Mills to issue the
Proclamation, providing the Defendants pretense to reconvene and resume other legislative
business despite failing to obtain appropriate consent from members of the Legislature.

56.  Defendant Mills’ Proclamation was also foreshadowed-—two years to the day-—by
previous official statements made by the governor in 2021, in which she threatened to call back
the Legislature after the 2021 biennial budget was passed with a narrow majority vote before
adjourning sine die—though in that case, the Legislature established a consensus vote to
reconvene without her ordering a special session. See Exhibit B (Governor Mills Statement on
Legislature’s Passage of Biennial Budget Dated March 30, 2021) (stating “[I]f the Legislature
does not call themselves back into session, I will call them back on April 28, 2021.”).

Defendant Mills® Proclamation Contradicts Her Own
Interpretation of the Constitution

57.  As Maine State Attorney General in 2015, Defendant Mills wrote an official letter

Page 9 of 16



to State Senator Dawn Hill and State Senator Thomas Saviello, evaluating the legal status of
several bills presented to then-Governor Paul Lepage which were neither signed nor vetoed
(hereafter the “Attorney General Letter”).

58.  The Attorney General Letter analyzed the status of bills that were passed when the
Legislature had, critically, not formally adjourned sine die, and which the then-governor had not
formally vetoed. See Exhibit C (Letter from Attorney General Janet Mills to State Senators
Dated July 10, 2015).

59.  Inthe Attorney General Letter, Defendant Mills wrote: “The determination of the
length of the session is uniquely a legislative one, and for another branch of government to
reinterpret the decision of the Legislature might well violate the provisions of Article III, Section
2 of the Maine Constitution. (‘No person or persons, belonging to one of these departments, shall
exercise any of the powers properly belonging to either of the others, except in the cases herein
expressly directed or permitted.” Cf. State v. Hunter, 447 A.2d 797 (1982)).” See Exhibit C, p.
2.

60.  Attorney General Letter also states: “It is exclusively the Legislature that decides
when it adjourns, not another branch of government . . . .” See Exhibit C, p. 2.

61.  Defendant Mills also wrote in the Attorney General Letter: “[W]hen the
Legislature adjourns its session sine die, it does so deliberately, with a degree of formality
befitting the occasion, each house sending a committee notifying the other body and sending a
committee to officially notify the governor that they are ready for final adjournment so that [s]he
may confirm that there is no further business for them to address.” Exhibit C, p. 2-3.

62.  Inissuing her Proclamation, which compels the Legislature to convene based on

the “extraordinary occasion” of the Legislature intentionally and deliberately adjourning sine die
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on March 30, 2023, Defendant Mills flouted her published interpretation of the Maine State
Constitution’s separation of powers doctrine as to the Legislature’s right to adjourn sirne die as it
sees fit.

The Legislature Reconvenes as Ordered by the Governor
and Resumes Passing Legislation

63.  Despite lacking the constitutionally-required consent of the members of the 131st
Maine State Legislature, Defendants Talbot Ross and Jackson reconvened the Legislature
pursuant to Defendant Mills’ Proclamation.

64. At the time of filing this amended complaint, the Maine House of Representatives
and the Maine Senate have met eight times between April 5, 2023, and April 25, 2023, and in
these meetings the houses have voted on numerous legislative items which had not been finally
disposed of at the time of the March 30, 2023, adjournment sine die.

65.  Members of the Legislature who refused to consent to reconvening would, if they
refused to attend the “special” legislative session, permit the majority party to pass legislation
without any objection whatsoever, and thereby have a personal stake in being compelled to the
Legislature due to Defendant Mills’ Proclamation and Defendants Talbot Ross and Jackson
acquiescing to the Proclamation.

66.  The Legislature has, during this “special” session, passed laws that do or will
impact Maine State expenditures, permitting rights, governmental services, aid programs, and
other laws impacting taxpayer interests.

67.  Moreover, based on news reports and statements by legislators, the majority in the
Legislature intends to use the “special” session to further authorize hundreds of millions of
dollars in additional State spending and to continue passing non-emergency legislation.

68.  Upon information and belief, some or all of the additional spending will result in

Page 11 of 16



increased taxation, and that some of the legislation will mandate the imposition of costs on the
people of Maine in the form of fee increases, targeted tax increases, unfunded mandates imposed
on municipal and county governments, and subsidy programs funded by fees imposed on
electricity ratepayers.

69.  There exists direct and ongoing harm to Plaintiffs by permitting an
unconstitutional “special” session of the 13 1st Legislature to persist after the Legislature
adjourned sine die and did not consent to reconvene.

COUNTI
Request for Declaratory Judgement and Injunctive Relief

(Prohibiting Further Legislative Convening Pursuant to Gubernatorial Proclamation and
Nullifying Defendant Mills’ Proclamation)

70.  Plaintiffs hereby repeat and reallege all previous paragraphs as if fully set forth
herein.

71. There exists an actual controversy between Plaintiffs and Defendants involving the
constitutionality of Defendant Mills® Proclamation and the subsequent legislative activity
occurring pursuant to the Proclamation.

72. Article III, Section 1 of the Maine State Constitution provides that “The powers of
this government shall be divided into 3 distinct departments, the legislative, executive and
judicial.”

73. Article III, Section 2 of the Maine Constitution further provides that “No person or
persons, belonging to one of these departments, shall exercise any of the powers properly
belonging to either of the others, except in the cases herein expressly directed or permitted.”

74.  The Legislature “shall enact appropriate statutory limits on the length of the first

regular session and of the second regular session,” Me. Const. art. IV, pt. 2, § 1; and the
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Legislature has done so by enacting 3-A M.R.S.A. § 2.

75.  The Legislature has further exclusive and absolute authority to adjourn sire die
with unfinished legislative business, as it sees fit.

76.  The Governor does not have the constitutional power to reconvene the Legislature
and compel legislative action simply because there is unfinished legislative business after the
Legislature adjourns sine die.

77.  The Governor has contrived an “extraordinary occasion” where the Legislature,
intentionally and deliberately, adjourned sine die after continuing its business pertaining to
matters of interest to the executive branch, such as “pending nominations of state board and
commission members” or “pending nominations of judicial officers by the Governor requiring
legislative confirmation.”

78.  The Governor need not compel the entire Legislature to convene to confirm
gubernatorial nominations, there being separate constitutional provisions permitting her to
convene the State Senate for such a specific purpose, and the mere existence of unfinished
legislative business is not an “extraordinary occasion.”

79.  Defendant Mills’ Proclamation violates the Legislature’s right to control its
regular legislative sessions and violates the separation of powers by convening the Legislature
indefinitely until such time that its old and new business is complete.

80.  Plaintiffs suffer ongoing harm by being compelled to legislate to Defendant Mills

satisfaction and by being subject to laws passed in an unconstitutional legislative session.
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COUNT I1
Request for Declaratory and Injunctive Judgement

(Prohibiting Further Legislative Activity and Nullifying Legislation Passed by the 131st
Legislature Since Adjournment Sine Die)

81.  Plaintiffs hereby repeat and reallege all previous paragraphs as if fully set forth
herein.

82. There exists an actual controversy between Plaintiffs and Defendants involving the
constitutionality of the Legislature’s resumption of legislative action following the adjournment
sine die on the First Regular Session of 13 1st Maine State Legislature.

83. The Legislature is bound by the Maine State Constitution, which is the supreme
law of State (limited only by the Federal Constitution}.

84.  Defendants Talbot Ross and Jackson are similarly bound to obtain the consent of
the members of the Legislature to reconvene the Legislature following sine die adjournment. Me.
Const. Art. IV, pt. 3, § L.

85. Upon information and belief, and based upon statements previously made by
Defendant Mills when the majority party passed a partisan appropriations bill in 2021, leadership
in the Maine House of Representatives and the Maine Senate ignored the consequences of
adjourning sine die by anticipating that Defendant Mills would compel the Legislature to
reconvene, regardless of the legitimacy of the gubernatorial order.

86. Defendants’ collective actions undermine a faithful application of the checks-and-
balances system created by the constitutional separation of powers, and undermine the
constitutionally-created incentive to pass appropriations bills with broad legislative support.

87. Moreover, regardless of the constitutionality of Defendant Mills’ Proclamation,

the actions of Defendants Talbot Ross and Jackson are unconstitutional unto themselves by
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ceding legislative power to the executive contrary to the Maine State Constitution.

88.  The Legislature, when not lawfully convened, does not have the ability to form a
quorum when there is no consented-to session, and therefore lacks the power to conduct its
business assembled as a body outside of a lawfully convened session.

89.  Laws enacted during an unconstitutional session of the Legislature inherit that
unconstitutionality, rendering those laws void ab initio. Therefore, continuing to conduct
Legislative business as if in session while the legitimacy of that session is being reviewed
judicially risks great harm by continuing to enact laws which are at immediate risk of being
invalidated.

90.  Plaintiffs suffer ongoing harm by being compelled to legislate during an
unconsented to “special” session and by being subject to laws passed in an unconstitutional
legislative session.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for the following relief:

(A) Adjudication of this Amended Complaint be placed on an expedited schedule;

(B) A temporary injunction barring Defendants Jackson and Talbot Ross from calling
their respective chambers pursuant to Defendant Mills’ Proclamation while that Proclamation is
subject to judicial review;

(C) A declarative judgement that the Defendant Mills’ Proclamation is
unconstitutional, as intrusion on the Legislature’s power to determine the length of its legislative
session and to adjourn sine die with unfinished legislative business;

(D) A declarative judgement that S.P. 594 remains in effect until the next lawful

regular session of the 131st Legislature, and that all matters not finally disposed of at the time of
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adjournment sine die of the First Regular Session of the 13 Ist Legislature are to remain held over
in the posture in which they were at the time of adjournment until the Legislature reconvenes in a
manner consistent with the Maine Sate Constitution;

(E}  Compensation for reasonable costs incurred in the course of this litigation.

(F)  Any such further and other relief as the Court deems fit and proper.

DATED:_April 27, 2023 M

Stephen C. Smith, Esq. — Me. Bar No. 8720
Carl E. Woock, Esq. — Me. Bar No. 5657
Attorneys for Plaintifts

STEVE SMITH TRIAL LAWYERS

136 State Street, 2™ Floor

Augusta, Maine 04330

207-622-3711

info@mainetriallaw.com
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